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WORKERS’ COMPENSATION

Many Small Businesses Can’t Identify Claims Fraud

RAUD EATS away at workers’ comp
F costs for all businesses, but it hits

small businesses the hardest as
they may not have the resources to identify
bogus claims.

According to a new study by workers’
comp insurer Employers Holdings Inc.,
about 20% of small business owners are
not sufficiently prepared to identify workers’
compensation fraud.

It's estimated that at least 10% of work-
ers’ comp claims are fraudulent and iden-
tifying those illicit claims would keep your
workers’ comp claims in check and reduce
your workers’ comp premiums.

Claims fraud happens when an em-
ployee tries to gain workers’ comp benefits

by falsely stating that an injury or iliness
occurred at work, or by exaggerating an
existing injury or iliness.

“Workers’ compensation fraud ... can
strain business operations, lead to higher
insurance costs for businesses, and even
undermine honest workers who are le-
gitimately injured on the job,” said Ran-
ney Pageler, VP of fraud investigations at
Employers.

The disconnect

The study found that:

. 13% of small-business owners
are concerned that one of their employees
would commit workers’ comp fraud by fak-
ing an injury or iliness to collect benefits.

NIPPING FRAUD IN THE BUD

Employers recommends look for the following warning signs:
J Monday morning (or start of shift) injury reports. The alleged injury occurs
first thing on Monday morning, or the injury occurs late on Friday but is not reported

until Monday.

J Suspicious providers. An employee’s medical providers or lawyers have a
history of handling suspicious claims, or the same doctors and lawyers are used by

groups of claimants.

J No witnesses. There are no withesses to the accident.
J Conflicting descriptions. The employee’s description of the accident conflicts

with the medical history or injury report.

L History. The claimant has a history of suspicious or litigated claims.
o Refusal of treatment. The claimant refuses a diagnostic procedures.

J Late reporting. The employee de-

lays reporting the claim without a reasonable

explanation.

o Claimant is hard to reach. The
claimant is hard to reach at home and does

not respond promptly to messages.

It should be noted that one of these in-
dicators on its own may not be indicative of

fraud, so don’t jump to conclusions.
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. 21% said they are unsure of their
ability to identify workers’ comp fraud.

. 24% of small-business owners
have installed surveillance cameras to
monitor employees on the job.%*

If You Suspect Fraud....

Employers who suspect a worker
may be committing claims fraud should
first alert the special investigations
unit or fraud unit within their
insurance company’s claims
department.

The appropriate
law enforcement
authorities will
likely be brought
into the investiga-
tion, as well, if the in-
surer deems that the claim may
be fraudulent. But that will only
happen after the insurance com-
pany has conducted its own inves-
tigation.
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If you have any questions regarding
any of these articles or have a coverage
guestion, please call us at:

ISU Curry Insurance Agency
489 E. Colorado

Pasadena, CA 91101

Phone: 626-449-3870

Fax: 626 449-5268

License No. : 0588757
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HUMAN RESOURCES

Changes to California’s New Paid Sick Leave Law

leave law has been changed with important amendments that
affect most employers in the state.

The new changes took effect immediately upon Gov. Jerry Brown
signing the fixer legislation to last year’'s Healthy Families Act of 2014.
The new law gives employers some new flexibility in how they accrue
paid sick leave.

To make sure that you stay on top of the new law and understand
your responsibilities, the following are the main changes:

I ESS THAN two weeks after it took effect, California’s paid sick

Employer standard

The old law: Under the original ver-
sion of the law, if an employee worked
in California for 30 or more days within G
a year from the start of employment
they were entitled to paid sick days to be
accrued at a rate of one hour for every 30
hours worked.

The new law: Now, an employee who
works in California for 30 or more days
within a year from the start of employment is
entitled to paid sick days so long as the employee works for at least 30
days within the previous 12 months with the same employer.

Sick leave accrual method

The old law had one standard for calculating paid sick leave ac-
crual, but the new law allows for other methods.

Under the amended law, employers may provide for employee
sick leave on a basis other than one hour for each 30 hours worked,
provided that the accrual is:

(1) Onaregular basis, and

(2) The employee will have 24 hours of accrued sick leave avail-
able by the 120th calendar day of employment.

An employee is allowed to use accrued paid sick days beginning
on the 90th day of employment.

Limiting sick day use

The old law: An employer could limit the employee’s use of paid sick
days to 24 hours or three days in each year of employment.

The new law: An employer may limit an employee’s use of paid sick
days to 24 hours or three days in:

(1) Each year of employment,

(2) Acalendar year, or

(3) A 12-month period.

Grandfathered status

The new law gives employers more flexibility when accruing paid
sick leave.

The law states that an employer may use a different accrual
method, other than providing one hour per every 30 hours worked,
provided that the accrual is on a regular basis so that an employee
has no less than 24 hours of accrued sick leave or paid time off by
the 120th calendar day of employment or each calendar year, or in
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each 12-month period.

But if employers changed their existing policy, the grandfathering
provision does not apply. At that point, an employer has to comply with
the accrual method above, or front load three days of paid sick leave
at the beginning of each 12-month period.

This section does not prohibit the employer from increasing the
accrual amount or rate.

‘Pay’ rates when sick

The new law prescribes options for employers to calculate the “pay”
for sick leave under this law:

. Paid sick time for nonexempt employees shall be calculated
in the same manner as the regular rate of pay for the work week in
which the employee uses paid sick time, whether or not the employee
actually works overtime in that work week.

. Paid sick time for nonexempt employees shall be calculated
by dividing the employee’s total wages, not including overtime pre-
mium pay, by the employee’s total hours worked in the full pay periods
of the prior 90 days of employment.

. Paid sick time for exempt employees shall be calculated in
the same manner as the employer calculates wages for other forms
of paid leave time.

Reinstatement and sick time balances

Under the new law, employers are not required to reinstate accrued
paid time off for an employee who is returning after less than a year
of leaving their employer if they were paid for their accrued time off
upon separation.

Record-keeping

The new law also clarifies that the employer does not have to
inquire for record-keeping purposes why
someone took paid time off.

Because of this, the employer is
not liable for failing to accurately 4
keep records when, for example,
it has a paid-time-off policy and
the employee does not an-
nounce the purpose of the
paid time off.

The takeaway

These changes are
important and your hu-
man resources man-
ager needs to know
about them so that
your organization
stays compliant.
And that reduces
the chances of
being sued by one
of your staff. <
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RISK MANAGEMENT

Employees Responsible for 85% of Trade Secret Theft

problem in the U.S. According to an analysis of federal court
cases, 85% of such theft is committed by employees or busi-
ness partners.

There’s been a significant escalation in the number of trade secret
thefts over the years: cases doubled from 1988 to 1995 and again
from 1995 to 2004, and they are on track to double yet again in the
next few years.

Suits brought against former employees over restrictive covenant
agreements jumped 60% in the 10 years ended 2013, accordingto a
study by Pricewaterhouse-Coopers.

The law firm of Foley & Lardner LLP recommends the following;

. Identify your secrets - Any confidential business information
which provides an enterprise a competitive edge may be considered
a trade secret. Trade secrets encompass manufacturing or industrial
secrets and commercial secrets. Legally, you should know that differ-
ent states define trade secrets differently, so you should familiarize
yourself with your state’s definition.

. Limit access - Restrict access to those who need to know.
Have them sign a confidentiality agreement in which they:

- Acknowledge receipt of material

- Agree to keep material confidential

- Agree to return the material when employment ends

- Agree to advise you of the identity of their new employer and
to make the new employer aware of the agreement

- Agree to allow you to provide a copy of their agreement to a
new employer

- Acknowledge that forensic analysis may be done on their
devices, such as computers and phones, when their employment ends

- Acknowledge that irreparable harm would be done if they
violate it

. Use non-compete agreements - Have employees who
have access to your trade secrets and customer information sign non-
compete and non-solicitation agreements. Customize the agreement
to ensure it reflects the worker’s role in the company, so you have a
better chance of enforcing the agreement should it be breached.

Do not use a “one-size-fits-all” form and don’'t have workers sign

T RADE SECRET theft by employees is a serious and growing
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such agreements when there is no legitimate business reason.

J Exit interviews - Conduct interviews with staff with trade
secret access and:

- Confirm in writing the obligations the employee has by con-
tract, or otherwise by law, to keep confidential information confidential
and, if applicable, not to compete or solicit

- Confirm that all confidential material has been returned

- Inquire about the person’s next job

U Forensic analysis - Perform forensic analysis on computers
and other devices of departed workers who had access to trade secrets
to determine whether any thievery of trade secrets or other prohibited
conduct occurred.

The takeaway

While the above steps are not foolproof, they can go a long way
towards protecting your company’s trade secrets.

Finally, in some cases, employee dishonesty insurance can help
cover the costs of internal trade secrets theft. Call us for details. +
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DOVL’s Interpretation

Some of the main points in the interpretation are:

e Itis the DOL's unequivocal opinion that “most workers
are employees,” under the Fair Labor Standards Act.

e [t fully embraces the “economic realities” test (explained
below) as the DOL's preferred approach to determining whether
a worker is an employee or a contractor.

¢ [tdownplays the significance of an employer’s exertion of control
over the tasks performed by the worker.

¢ [t reinforces the DOL's pattern over the last several years of ag-
gressively examining the classification of workers as contractors.

The "economic realities” test includes the following factors:

¢ The extent to which the work performed is an integral part of the
employer’s business;
The worker's opportunity for profit or loss depending on his or
her managerial skill;
The extent of the relative investments of the employer and the
worker;
Whether the work performed requires special skills and initiative;

fime The permanency of the relationship; and
mine whether a worker is economically depend The degree of control exercised or retained by the employer.
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Produced by Risk Media Solutions on behalf of ISU Curry Insurance Agency. This newsletter is not intended to provide legal advice, but rather perspective on recent regulatory issues, trends
and standards affecting insurance, workplace safety, risk management and employee benefits. Please consult your broker or legal counsel for further information on the topics covered herein.
Copyright 2015 all rights reserved.
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